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Decision 06-01-031 January 26, 2006

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

WILMOT McCUTCHEN,

Complainant,
Case 05-10-003
V. (Filed October 3, 2005)

PACIFIC GAS AND ELECTRIC COMPANY
and CITY OF ORINDA,

Defendants.

OPINION DISMISSING COMPLAINT

This decision dismisses the complaint of Wilmot McCutchen
(Complainant) against Pacific Gas and Electric Company (PG&E) and the City of
Orinda (collectively, Defendants) for failure to state a claim upon which relief
may be granted.

1. Procedural Background

By uncontested application filed June 1, 2005, PG&E and the City of
Orinda jointly sought authorization under Pub. Util. Code § 851 to quitclaim a
portion of a 115 kilovolt (kV) transmission line easement.? The Commission

approved the application in Decision (D.) 05-07-017 (July 21, 2005).

1 Application (A.) 05-06-002.
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Complainant filed this complaint on October 3, 2005. By motion filed
November 1, 2005, the City of Orinda moved to dismiss itself as a defendant
because it is not a public utility subject to the Commission’s jurisdiction.
Complainant timely filed its opposition to the motion on November 3, 2005.2

Defendants timely filed separate answers to the complaint on
November 17, 2005. Concurrent with its answer, PG&E filed a motion to dismiss
for failure to state a claim upon which relief can be granted. Complainant timely

filed its opposition to the motion on November 22, 2005.

2. Statement of Transmission Line Voltage

Complainant claims that Defendants violated Rule 1° of the Commission’s
Rules of Practice and Procedure by falsely stating, in their joint application for
authority to quitclaim a portion of an existing transmission line’s easement, that
the transmission line’s voltage is 115 kV. Complainant asserts that the
transmission line voltage is 220 kV, as indicated on the map attached as
Exhibit B to the application. Complainant alleges that this false statement misled
the Commission into waiving review under General Order 131-D and shirking its

responsibilities as lead agency under Rule 17.1(i)(A)(1). Even assuming that the

2 Because we dismiss the complaint on other grounds, we do not address the merits of
the City of Orinda’s motion to dismiss.

3 “Any person who signs a pleading or brief, enters an appearance at a hearing, or
transacts business with the Commission, by such act represents that he or she is
authorized to do so and agrees to comply with the laws of this State; to maintain the
respect due to the Commission, members of the Commission and its Administrative
Law Judges; and never to mislead the Commission or its staff by an artifice or false
statement of fact or law.”
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voltage of the transmission line is, as Complainant asserts, 220 kV,* Complainant
has not stated a claim because the transmission line’s voltage has no bearing on
the Commission’s review of the application.

General Order 131-D sets forth requirements for applications for
authorization to construct or modify electrical generation,
transmission/power/distribution line facilities and substations located in
California. Regardless of the voltage of the transmission line,

Application 05-06-002 is not subject to review under General Order 131-D
because it does not concern the construction of any facilities.

Rule 17.1(i)(A)(1) provides that the Commission is the lead agency for
electric transmission line projects under General Order 131-B.5> Regardless of the
voltage of the transmission line, the Commission is not the lead agency under
Rule 17.1(i)(A)(1) because the quitclaim of the easement is not subject to General

Order 131-D.

3. Statement that Easement is No Longer Necessary or Useful
Complainant claims that PG&E violated Rule 1 by falsely stating that the

easement area to be partially quitclaimed is no longer necessary or useful in the
performance of its duties to the public. Complainant asserts that, because the
transmission line and tower continue in use emitting electromagnetic fields into

the quitclaimed area, and may fall into the quitclaimed area in the event of an

4 PG&E asserts that the transmission line as constructed has a voltage of 115 kV as
indicated in the application, and that the map attached to the application is an historic
planning map whose inclusion was not intended to communicate otherwise.

5 General Order 131-B has been superseded by General Orders 131-C and 131-D.
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earthquake or a landslide, the quitclaimed area continues to be necessary and
useful to the transmission service.

PG&E’s continued operation of the transmission line and tower on the
remaining easement area is consistent with its statement that the quitclaimed
area is no longer necessary or useful in the performance of its duties.
Complainant has therefore not stated a claim related to PG&E's statement that

the quitclaimed portion of the easement is no longer necessary or useful.

4. Complainant’s Other Claims
Complainant charges PG&E with fraud, gross negligence, and breach of

warranty, and charges both Defendants with conspiracy to commit securities
fraud. These charges are dismissed because they are premised on the Rule 1
claims dismissed above, and because they constitute state or federal torts or
criminal charges seeking money damages or other relief beyond the
Commission’s jurisdiction.

In its response to the motion to dismiss, Complainant claims that PG&E
misrepresented to the Commission that it had quitclaimed only a portion of the
transmission line easement, rather than its entirety as Complainant asserts is
evidenced by the quitclaim deed appended to the complaint. The referenced
quitclaim deed unequivocally states that it concerns “APN 260-200-004, a

“

portion ... “ (emphasis added). We reject Complainant’s attempt to raise this as a
factual dispute as it is untimely and unsupported by the evidence upon which
Complainant relies.

We reject Complainant’s assertion that PG&E’s motion to dismiss is
untimely under Rule 6.4. Rule 6.4 concerns appeals of the Commission’s

categorization of proceedings. PG&E’s motion to dismiss does not constitute an

appeal of the categorization of this proceeding.
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We reject Complainant’s assertion that PG&E’s motion failed to comply
with Rule 56. Rule 56 requires that motions to dismiss be made in writing no
later than five days before the first day of hearing. As no hearings have been

scheduled, PG&E'’s written motion is timely.

5. Comments to the Draft Decision

The draft decision of ALJ Yacknin in this matter was mailed to the parties
in accordance with Pub. Util. Code § 311(g)(1) and Rule 77.7 of the rules of
Practice and Procedure. Comments were filed by Complainant on
January 4, 2006, and by the City of Orinda on January 9, 2006. Reply comments
were filed by Complainant on January 13, 2006, and by the Defendants on
January 17, 2006. We have reviewed the comments and taken them into account,
as appropriate, in finalizing this decision.

6. Assignment of Proceeding
Dian Grueneich is the Assigned Commissioner and Hallie Yacknin is the

assigned ALJ in this proceeding.

Findings of Fact

1. By uncontested A.05-06-002, filed June 1, 2005, Defendants jointly sought
authorization under Pub. Util. Code § 851 to quitclaim a portion of a 115 kV
transmission line easement. The Commission approved the application in
D.05-07-017 (July 21, 2005).

2. The map attached as Exhibit B to the application shows a voltage of
220 kV.

3. General Order 131-D sets forth requirements for applications for
authorization to construct electrical generation,
transmission/power/distribution line facilities and substations located in

California.
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4. Rule 17(i)(A)(1) provides that the Commission is the lead agency for
electric transmission line projects under General Order 131-B. General Order
131-B is superseded by General Orders 131-C and 131-D.

5. The transmission line and tower remain on the portion of the easement

which was not quitclaimed.

Conclusions of Law

1. Regardless of the voltage of the transmission line, A.05-06-002 is not
subject to review under General Order 131-D.

2. Regardless of the voltage of the transmission line, the Commission is not
the lead agency for review of the quitclaim sought in A.05-06-002.

3. PG&E's use of the remaining easement area is consistent with its statement
that the quitclaimed area is no longer necessary or useful in the performance of
its duties.

4. The complaint presents no triable issue of law or fact, and Complainant
has not stated any claim upon which the Commission may grant relief. PG&E’s
motion to dismiss should be granted.

5. The following order is effective immediately.
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ORDER

IT IS ORDERED that Case 05-10-003 be summarily dismissed.
This order is effective today.

Dated January 26, 2006, at San Francisco, California.

MICHAEL R. PEEVEY
President
GEOFFREY F. BROWN
DIAN M. GRUENEICH
JOHN A. BOHN
RACHELLE B. CHONG
Commissioners



